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PREFATORY  NOTE 


BY 


THE   EIGHT   HON.    R,   B.   HALDANE. 


THESE  lectures  supply  something  that  is  much  AA-anted  at 
this  moment,  when  our  Constitution  is  under  discussion. 
They  state  with  great  lucidity,  and  in  a  condensed  form, 
the  points  in  .which  that  Constitution  differs,  and  has 
always  differed,  radically  from  foreign  constitutions.  The 
position  of  the  Executive  in  this  country,  and  the  location 
of  sovereignty,  according  to  the  spirit  of  our  historical 
traditions,  cannot  be  understood  without  an  exact  state- 
ment of  certain  fundamental  aspects  in  which  the  prin- 
ciples on  which  Great  Britain  is  governed  differ  from  those 
which  obtain  in  such  countries  as  Germany,  France,  and 
the  United  States.  In  the  present  controversy  the  speeches 
which  are  being  made  daily  shoAv  how  little  many  people 
grasp  these  principles,  and  how  necessary  it  is  to  set  them 
clearly  forth.  This  the  highly-equipped  author  of  the 
pages  which  follow  has  done,  and  I  venture  to  commend 
what  he  says  to  the  serious  attention  of  the  public. 

E.  B.  HALDANE. 
LONDON,  November,  1910. 


PREFATORY   NOTE. 


IN  these  pages  are  embodied  three  lectures  delivered  in 
the  Conference  Room  of  the  National  Liberal  Club  at  the 
request  of  the  Political  Committee.  They  were  designed 
to  serve  other  purposes  than  those  of  political  controversy, 
being  planned  and  written  at  a  time  when  it  seemed 
probable  that  the  constitutional  question  would  be  settled 
by  consent.  I  do  not  think  that  an  impartial  view  of  this 
grave  problem  is«any  less  desirable  now  than  it  was  then. 
No  apology  is  offered  by  the  writer — and  I  trust  that  none 
is  needed — for  coming  to  conclusions  which,  however 
studious  in  their  origin,  are  political  in  their  results.  This 
is  not  a  time  when  teachers  of  constitutional  law  can  turn 
their  backs  on  controversy  with  a  Nihil  ad  edictum 
praetoris.  I  have  to  thank  Mr.  J.  A.  Spender,  the  Editor 
of  the  Westminster  Gazette,  for  permission  to  incorporate 
some  passages  which  have  already  appeared  in  the  columns 
of  that  paper,  and  to  use  some  memoranda  which  I  had 
prepared  for  another  purpo.se.  I  have  made  no  attempt  in 
these  pages  to  deal  with  the  historical  and  legal  aspects  of 
the  much-debated  question  as  to  the  right  of  the  Lords  to 
reject  Money  Bills.  Those  who  care  to  read  what  the 
writer  has  to  say  on  that  point  may  be  referred  to  an 
earlier  work.*  I  have  dealt  with  the  Second  Chambers  of 
other  countries  in  more  detail  than  these  lectures  permitted 
in  my  articles  in  the  Nineteenth  Century  and  After  foi 
November,  and  the  Contemporary  Review  for  May. 

J.  H.  MORGAN. 

7,  Charlotte  Square,  Edinburgh. 
November  28th,  1910. 

*  "  The  House  of  Lords  and  its  Constitution."  With  an  Introduc- 
tion by  the  Lord  Chancellor.  (Methuen  &  Co.  1910.) 
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To-night  I  propose  to  confine  myself  largely  to  theory — 
to  look  at  the  question  from  the  point  of  view  of  compara- 
tive constitutional  law.  I  do  not  wish  it  to  be  thought  that 
I  regard  theoretical  treatment  as  very  helpful — in  politics 
theories  are  nearly  always  a  refinement  upon  fact — and  it 
'is  to  fact,  to  the  records  of  our  own  experience,  that  I  pro- 
pose in  my  remaining  lectures  to  devote  myself.  We  are 
nothing  if  not  a  practical  people,  and  the  words  of  a  great 
and  sagacious  lawyer,  deep  in  knowledge  of  mediaeval 
precedents,  Serjeant  Maynard,  in  the  days  of  a  crisis  in  the 
theory  of  sovereignty  not  entirely  dissimilar  to  our  own — the 
great  Revolution  of  1689 — are  worth  bearing  in  mind  :  "  Do 


not  overload  your  horse.     Deal  with  what  is  obvious  and 
apparent,  and  do  not  go  too  much  into  particulars." 

But  an  inquiry  into  theory  is  useful  if  only  to>  dissipate 
some  vulgar  errors ;  it  may  have  a  negative  value —  it  may 
serve,  for  example,  to  deliver  us  from  the  doctrinaries.  We 
are,  for  example,  often  told — three  great  French  jurists, 
Laboulaye,  Saleilles  and  Esmein,  have  told  us — that  the 
necessity  of  a  Second  Chamber  is  an  axiom  of  political 
science.  Story,  the  great  American  jurist,  has  told  us  some- 
thing very  similar.  And  Mr.  Balfour  in  the  House  of  Com- 
mons, and  Lord  Rosebery  in  the  House  ol  Lords,  pursuing 
the  same  line  of  argument,  have  made  merry  at  the  unenvi- 
able distinction  which  they  tell  us  would  be  ours  among 
the  countries  of  the  civilised  world,  if  we  abolished  our 
Second  Chamber  and  stood  naked  and  unashamed. 

I  might  counter  their  argument  by  a  remark  which  one 
of  our  most  eminent  jurists  made  to  me  the  other  day — wild 
horses  shall  not  drag  his  name  from  me — that  he  knew  no 
country  where  a  Second  Chamber  was  less  necessary,  and 
more  perfunctory,  than  our  own ;  and  when  I  hinted  at  an 
occasional  exercise  of  beneficent  amendments  by  the  House 
of  Lords  upon  hastily  drafted  measures  coming  to  them 
from  an  overworked  House  of  Commons,  he  tersely 
replied  :  "  Draughtsman's  Amendments."  But  more  of 
that  anon.  Here  it  may  be  profitable  to  ask  what 
light,  if  any,  does  the  constitutional  theory  and  prac- 
tice of  other  countries  afford  us  in  our  present  diffi- 
culties? The  first,  and  the  most  obvious,  remark  we  are 
confronted  with  is  a  generalisation :  Die  Weltgeschichte  ist 
das  Weltf/ericht — 'the  history  of  the  world  is  the  world's 
judgment ;  every  country  of  any  magnitude  has  adopted  and 
retained  a  Second  Chamber.  To  that  argument  is  some- 
times added  another:  England  alone  is  without  a  written 
constitution— understanding  by  a  written  constitution  a 
fundamental  law  defining  the  powers  and  organisation  of 
the  legislature  and  executive,  and  by  the  fact  of  definition 
restricting  them,  a  law  of  such  superior  obligation  that  it 
can  only  be  changed  by  some  special  agency,  whether  it  be 
the  referendum  or  a  joint  sitting,  or  any  other  exceptional 
procedure. 

Shall  we,  it  is  asked,  expose  a  country  as  unprotected  as 
ours  from  constitutional  change  to  the  hazard  of  single- 
chamber  government?  To  be  without  a  written  constitu- 
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tion  is,  it  seems,  bad  enough ;  to  be  also  without  a  Second 
Chamber  would  be,  it  is  assumed,  in  the  language  of  Lord 
Rosebery,  "  the  end  of  all." 

I  hold  no  brief  for  single-chamber  government,  but  I 
think  it  worth  while  to  point  out  that  this  generalisation 
as  to  Second  Chambers  is  hopelessly  misleading.  It  is 
nearly  always  a  case  of  comparing  like  with  unlike,  and 
the  differences  between  the  Second  Chambers  of  the 
world  are  to  my  mind  far  more  remarkable  than  their  points 
of  resemblance.  Moreover,  those  differences  profoundly 
affect  the  question  of  their  powers,  and,  at  the  risk  of  seem- 
ing paradoxical,  I  will  venture  to  say,  and  I  hope  to  prove, 
that  just  when  the  powers  of  the  Upper  House  are 
greatest  the  case  for  comparison  with  the  House  of  Lords 
is  at  its  weakest,  for  in  nearly  every  such  case — (the  Senate 
of  the  United  States  or  the  Bundesrath  of  Imperial  Ger- 
many, for  example) — you  will  find  that  the  powers  of  these 
chambers  are  based  on  their  identification  with,  or  their 
support  of,  the  Executive ;  they  do  not,  as  with  us, 
pretend  to  obstruct  it,  but  to  support  it.  Even  the 
Senate  of  France — which  Professor  Dicey  has  recom- 
mended to  us  as  a  model  of  what  a  Second  Chamber 
in  a  democratic  country  can  be — is  more  often  found  acting 
with  the  executive  than  against  it ;  and  its  large  powers 
over  Money  Bills  have  not  infrequently  been  exercised  at 
the  request  of  the  Cabinet  to  restore  to  their  place  in  the 
Budget  the  appropriations  which  the  Ministers  have  sub- 
mitted to  the  Lower  House  and  been  refused,  for  it  must  be 
remembered  that  in  these  three  countries  the  Lower  House 
is  always  the  critic,  and  freqiiently  the  enemy  of  the 
Ministry. 

Is  it  not,  then,  obvious  that  arguments  in  favour  of  Upper 
Houses  whose  powers  largely  rest  on  their  support  of  the 
executive  not  only  do  not  strengthen,  but  rather  weaken, 
the  case  in  favour  of  a  strong  Upper  House  where  the 
executive  rests  on  the  support  of  the  Lower  one? 

This  is  an  aspect  of  the  case  which   is    worth   dwelling   The  theory 
upon,  for  it  goes  far  to  limit  the  application  of  the  theory   of  the  Veto 
that  Upper  Houses  are  a  check  upon  hasty  legislation.    That 
theory  has  found  expression  in  the  writings  of  all  apologists 
for    a    dual  legislature — Montesquieu,    Hamilton,    Story, 
Tocqueville,  Laboulaye  and  Esmein.      Xow,  it  is  a  curious 
fact — not,  I  believe,  hitherto  remarked   upon,    that   every 
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one  of  these  writers  begins  with  the  assumption  that  the 
executive  and  the  legislature  are  separate — an  assumption 
which  was,  and  is,  true,  or  approximately  true,  of  the 
countries  with  which  they  were  most  concerned.  They 
assume  that  the  Lower  House  has  an  unrestricted  initiative 
in  legislature,  independently  of  the  Ministry,  and  that  it 
is  the  Ministry,  quite-  as  much  as  the  people,  which 
requires  to  be  protected  against  the  Lower  House. 

An  unrestricted  initiative  calls  for  an  unrestricted  veto, 
and  a  chamber  which,  without  the  sense  of  collective 
responsibility  possessed  by  a  Cabinet,  without  its  continuity 
of  programme,  its  trained  draughtsmanship,  its  Treasury 
experts,  can  initiate  legislation  and  carry  it  through— as, 
for  example,  the  Lower  Houses  in  France  and  America  do 
• — must  be  subject  to  an  Upper  Chamber  which  may  supply 
these  defects. 

But  with  us  this  unrestricted  initiative  does  not  exist, 
because  our  executive  and  legislature  are  not  separate  in 
fact,  whatever  they  may  be  in  law.  There  is  what  I  may 
call  a  prior  veto  upon  the  legislation  of  the  House  of  the 
Commons  in  the  responsibility  of  the  Cabinet  for  legislation 
and  its  consequent  control  of  the  time  of  the  House,  and, 
believe  me,  that  veto  is  no  inconsiderable  check  upon  the 
kind  of  hasty  legislation  which  the  Upper  Chambers  of 
foreign  countries  are  designed  to  control.  A  GoA7ernment 
Bill  is  the  product  of  many  trained  minds :  the  Parlia- 
mentary draughtsman  sees  that  it  is  dovetailed  into  the 
body  of  existing  statute  law ;  the  Treasury  are  called  in  to 
consider  what  charges  upon  the  national  revenue  it  may 
involve ;  the  departments  are  consulted  to  advise  what 
administrative  duties  it  may  throw  upon  them. 

All  this  control  over  responsibility  for  legislation  on 
the  part  of  the  Ministry  is,  however,  a  late  growth  in  the 
English  constitution  ;  it  is  a  development  of  the  nineteenth 
century.  But  the  English  constitution  which  foreign 
countries  have  adopted — so  far  as  theirs  is  adoptive  and  not 
native — or  initiated,  is  not  the  constitution  of  the 
nineteenth  century,  but  of  the  eighteenth,  a  constitution 
as  remote  and  alien  to  that  of  our  own  day  as  that  of 
Hungary ;  the  constitution  to  be  found  in  the  pages  of 
Montesquieu  and  Blackstone  ;  the  constitution  under  which 
the  House  of  Lords  as  frequently  supported  the  Ministry  as 
the  House  of  Commons  opposed  it ;  the  constitution  under 
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which  the  Ministry  could  carry  on  the  government  of  the 
country  independently  of  the  Commons  by  means  of  a  civil 
service  which  was  not  an  annual  charge  on  the  Estimates, 
but  a  fixed  charge  on  the  Civil  List,  and  with  a  revenue 
which  was  largely  derived  not  from  annual  indirect  taxes, 
but  from  permanent  direct  taxes ;  a  constitution  under 
which  most  of  the  legislation  was  private  Bill  legislation 
for  small  localities,  not  public  legislation  for  a  United 
Kingdom. 

This  is  the  constitution  we  have  outgrown.  But  foreign 
constitutions  are  still  where  we  were  in  the  eighteenth 
century ;  some  of  them  (notably  Prussia  and  the  German 
States)  are  still  where  we  were  in  the  seventeenth  century. 
They  are  in  a  state  of  arrested  development. 

The  powers  of  a  Second  Chamber  must  therefore  be 
tested  by  the  absence  or  presence  of  a  Parliamentary 
Executive. 

The  really  important  distinction  in  a  comparative  study  The  position 
of  the  place  of  a  Second  Chamber  in  a  Constitution  is  not  °f,the,. 
the  extent  to  which  the  Constitution  is  "  written  "  or  "un- 
written," nor  whether  it  is  unitary  or  federal,  but  whether 
the  executive  is  dependent  upon  the  legislature  or  inde- 
pendent of  it.  That  is  a  question  which  turns  not  so  much 
on  the  text  of  the  Constitution,  as  upon  the  common  law, 
which  is  anterior  to  the  Constitution,  and  without  which 
constitutions  are  not  worth  the  parchment  they  are  written 
upon.  Political  philosophers,  from  Hobbes  to  Rousseau, 
were  fond  of  indulging  in  the  pleasing  speculation  that  • 
society  originated  in  a  social  contract — the  fact  that  a  con- 
tract implies  a  legal  capacity  in  the  parties  who  make  it, 
and  the  existence  of  a  law  by  which  it  can  be  interpreted, 
and  that  consequently  the  social  contract  presupposes  a 
contractual  society,  was  one  which  they  overlooked.  The 
analogy  is  obvious  :  written  constitutions  are  only  possible 
in  a  relatively  advanced  state  of  society,  in  which  much 
that  is  not  written  may  be  presumed.  Now,  in  nearly  all 
the  leading  countries  of  Europe — Prussia,  Austria,  Im- 
perial Germany,  and  France — the  executive  has,  inde- 
pendently of  the  legislature,  large  powers  of  collateral 
legislation,  of  which  little  or  nothing  is  said  in  the  text, 
and  powers  such  as  the  executive  in  this  country  has  not 
possessed  since  the  days  of  the  Stuarts.  In  England  the 
common  law  courts  long  ago  laid  down  the  doctrine  that 
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the  Crown  cannot  alter  the  law  by  proclamation  ;  but  no 
such  doctrine  is  to  be  found  in  the  countries  we  have  men- 
tioned. It  will  be  obvious  that  where,  as  in  our  own 
country,  the  executive  is  largely  dependent  on  the  legisla- 
ture for  the  authentication  of  its  Acts,  the  power  of  the 
Second  Chamber  to  obstruct  it  is  proportionately  greater 
than  where  it  is  not  so  dependent.  But  in  Prussia  a  Min- 
istry which  cannot  command  a  majority  in  the  Upper  House 
—or,  it  may  be,  the  Lower  one — to  secure  the  passage  of  a 
statute  (Gesetz),  can  nearly  always  fall  back  on  an  adminis- 
trative ordnance  (Verordnung),  and  can  do  it  the  more 
confidently  as  the  courts,  once  satisfied  as  to  the  formalities 
of  countersignature,  are,  unlike  our  own,  powerless  to 
decide  whether  it  exceeds  the  prerogative,  powerless  even 
to  pronounce  whether  it  violates  the  letter  of  the  Prussian 
"  Constitution."  The  Prussian  Government  has  often 
done  this — generally  when  in  conflict  with  the  Lower 
House — and  every  student  of  German  constitutional  law 
knows  that  the  rubric  of  Verordnung  plays  almost  as  large 
a  part  in  the  treatises  of  Constitutional  law,  of  such  great 
authorities  ;as  Laband,  Jellinek,  Seidler,  or  Gneist,  as  the 
rubric  of  "  statute  "  plays  in  the  work  of  Craies  and  Hard- 
castle  with  us.  There  is  hardly  a  German  Government 
which  does  not  possess  the  power  of  issuing  emergency  de- 
crees (Notverordnungen) — sometimes,  as  in  the  famous 
Clause  14  of  the  Austrian  Constitution,  it  is  expressly  con- 
ferred by  the  Constitution,  but  when  it  is  not  conferred  it 
is  almost  invariably  assumed.  Nor  is  an  Indemnity  Act 
usuallv  necessary  to  protect  the  Government  from  legal 
liability — for  there  is  none.  The  constitutional  develop- 
ment of  most  of  these  countries  has  indeed  not  got  beyond 
the  extra-judicial  use  of  impeachment.  This  conception 
of  an  executive  above  the  law  has  coloured  the  whole  doc- 
trines of  constitutional  lawyers  on  the  Continent.  The  idea 
of  a  Minister's  salary  being  dependent  upon  the  passing  of 
the  Estimates  is  one  utterly  foreign  to  German  ideas — it 
would  be  much  more  correct  to  state  exactly  the  converse  of 
such  a  proposition.  Still  less  would  a  German  lawyer  admit, 
as  Eng'nsii  judges  have  done,  that  the  whole  machinery 
for  the  collection  of  income-tax  is  dependent  upon  the 
annual  renewal  of  the  tax  itself.  The  ideas  which  lie  at 
the  root  of  English  Parliamentary  government — that  all 
expenditure,  beyond  certain  fixed  charges  for  the  payment 
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of  the  Civil  List  and  of  interest  oil,  and  redemption  of,  the 
Xational  Debt,  is  illegal  unless  annually  authenticated  by 
an  Appropriation  Act — are  so  foreign  to  German  ideas 
that  German  jurists  have  declared  thait  the  passing  of  the 
annual  Budget  for  which  these  Constitutions  so  elaborately 
provide,  is  little  more  than  a  formality  which  can  be  dis- 
pensed with  should  occasion  arise.  And  the  judge  of  the 
occasion  is  the  Government  itself. 

In  France  an  Imperial  tradition  breathes  through  Repub- 
lican forms,  and  a  Ministry,  faced  with  a  troublesome- 
Senate,  often  can,  and  sometimes  does,  fall  back  on  a  decree 
when  the  Senate  refuses  its  sanction  to  law,  and  such 
decrees  have  not  to  run  the  gauntlet  of  the  ordinary  courts 
of  law ;  only  an  administrative  tribunal,  a  conseU  d'etat, 
can  challenge  their  potency.  It  is,  indeed,  characteristic 
of  this  independent  power  of  legislation  that  even  the 
forms  of  Parliamentary  legislation  bear  witness  to  it — a 
''Government  Bill"  is  not  introduced  in  France  by 
Ministers  in  the  capacity  of  private  members  "  backing  " 
each  other's  Bills,  but  by  Ministers  as  agents  of  the  Presi- 
dent, whose  "  decree "  is  necessary  for  the  initiation  of 
every  such  pro jet  de  loi,  and  preserves  the  existence  of  the 
Bill  even  though  the  Ministry  responsible  for  its  introduc- 
tion has  ceased  to  exist,  even  though  the  Parliament  itself 
has  come  to  an  end — so  much  so,  indeed,  that  it  has  been 
solemnly  debated  whether  the  Senate,  having  once  got 
possession  of  such  a  Bill,  might  not  make  it  law  in  spite  of 
the  fact  that  in  the  interval  since  it  passed  the  Chamber 
of  Deputies  a  new  Chamber  had  been  elected  and  a  new 
Ministry  formed  which  did  not  approve  of  it. 

In  the  case  of  France  and  Prussia  we  are  indeed  dealing  A  strong 
with  countries  which  are  distinguished  from  our  own  by 
the  fact  that  what  Professor  Dicey  has  called  the  "  rule  of 
law  " — the  control  of  the  executive  by  the  ordinary  courts 
— does  not  exist.  When  it  does  exist,  as  in  the  United 
States,  behind  whose  Constitution  and  anterior  to  it  lie 
all  the  old  traditions  of  the  English  common  law — the 
executive,  having  no  such  resources  of  administrative 
legislation  to  fall  back  upon,  in  case  of  a  conflict  with  the 
legislation,  is  either  impotent  or  only  powerful  in  so  far 
as  it  can  secure  the  co-operation  of  the  Senate.  But  that 
is  only  another  way  of  saying  that  the  executive  is  respon- 
sible, so  far  as  it  is  responsible  at  all,  not  to  the  Lower 
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House,  but  the  Upper  one.  And,  indeed,  it  is  frankly 
admitted  by  most  students  of  the  Constitution  of  the 
United  States  to-day,  that  the  Senate,  by  its  control  of 
executive  appointments  and  its  last  word  in  finance,  is  the 
real  ruling  body  in  so  far  as  any  body  can  be  said  to  rule 
at  all,  in  such  a  concentric  system  of  bodies  moving  in 
their  own  orbits  as  is  presented  by  the  Constitution  of  the 
United  States.  Here  we  presume  that  110  serious 
politician  wishes  to  restore  the  position  of  the  House  of 
Lords  as  a  semi-executive  council  of  the  Crown ;  if  he 
does,  he  must  have  the  courage  of  his  convictions,  to  give 
it  power  not  only  to  reject,  but  to  amend,  Money  Bills, 
and  amend  them  by  way  of  increase  of  charges  upon  the 
subject  as  well  as  by  diminution,  and  to  revise  estimates 
as  well  as  taxes.  Such  a  suggestion  must,  we  think,  be 
put  out  of  court.  It  is  only  to  be  entertained  on  the 
assumption  that  those  who  held  it  will  go  a  step  further, 
and,  having  the  courage  of  their  convictions,  will  destroy 
the  present  House  of  Lords  and  substitute  for  it  an  elective 
Senate.  A  strong  Upper  House,  in  fact,  everywhere  means 
either  a  weak  or  a  subservient  executive.  The  exceptions 
to  this  rule  are  apparent  rather  than  real.  In  France,  the 
executive,  although,  as  we  have  seen,  possessed  of  con- 
siderable powers  of  independent  legislation,  is  singularly 
weak  in  the  face  of  the  Chamber  of  Deputies,  which,  con- 
trary to  all  English  precedent,  exercises  an  initiative  in 
finance  independently  of  the  executive.  The  deputies  can, 
in  fact,  turn  the  Cabinet's  Finance  Bills,  like  any  other 
Bill,  inside  out.  Not  infrequently,  therefore,  the  Cabinet 
looks  to  the  Senate  to  support  it  against  the  Chamber 
of  Deputies  by  restoring  appropriations  and  taxes  which 
the  latter  has  omitted  or  reduced.  A  very  similar 
condition  of  affairs  prevailed  at  one  time  in  Prussia. 
In  the  German  Empire  the  Upper  Chamber  not  only 
supports  the  executive,  it  is  identical  with  it ;  so 
much  so,  indeed,  that  Bismarck  always  treated  the  demand 
of  the  German  Liberals  for  a  Cabinet  responsible  to  the 
Reichstag  as  absolutely  incompatible  with  the  continued 
existence  of  the  Upper  House.  If  we  turn  to  the  English 
Colonies,  we  shall  find  that  Upper  Houses  are  only 
strong  in  proportion  as  Cabinets  are  weak — the  English 
tradition,  now  operative  for  something  like  fifty  years, 
that  a  Government  which  cannot  command  a  majority  or 
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secure  the  passage  of  its  legislation  may  dissolve,  has  not 
equal  force,  and  there  has  been  a  marked  approximation 
to  the  American  s}*stem  of  what  Mr.  Woodrow  Wilson  has 
called  Government  by  committees.  We  doubt  if  any 
reader  of  that  acute  critic  of  American  institutions  desires 
•to  see  reproduced  in  this  country  the  aimlessness  in  the 
face  of  great  legislative  problems  which  characterises  the 
American  system — a  system  which  is  only  tolerable  in  so 
far  as  large  provinces  of  legislation,  such  as  industrial, 
mercantile,  and  licensing  law,  which  in  this  country  belong 
to  Imperial  Parliament,  are  in  America  free  from  the 
control  of  the  Senate  and  reserved  to  States  in  which  legis- 
lation is  nothing  if  not  easy. 

In  my  last  address  I  examined  the  theory  of  Second 
Chambers— in  so  far  as  a  theory  was  discoverable — and 
illustrated  it  by  references  to  foreign  and  colonial  institu- 
tions. I  pointed  out  that  the  points  of  difference  between 
those  Upper  Chambers  and  our  own  were  more  remarkable 
than  the  points  of  resemblance,  and  that,  therefore,  the  fact 
that  Second  Chambers  existed  in  most,  if  not  all,  leading 
countries  of  the  world  proved1  nothing.  In  particular  I 
pointed  out  that  whereas  in  our  own  country  the  Govern- 
ment is  dependent  on  the  Lower  House  of  the  legislature 
(the  House  of  Commons),  in  foreign  countries  it  is  more 
often  dependent  on  the  Upper  House,  in  so  far  as  it  is 
dependent  on  the  legislature  at  all ;  and  that,  therefore,  the 
large  powers  accorded  to  the  Upper  House  in  those 
countries  are  more  often  used  to  support  the  Government 
of  the  day  than  to  oppose  it.  Now,  with  us,  exactly  the 
reverse  is  the  case,  and  the  problem  which  confronts  us  is 
that  of  a  Upper  House  able,  willing,  and  determined  to 
bring  the  Government  of  the  day  to  a  standstill.  In  that 
respect  our  problem  is  unique,  and  the  pretensions  of  our 
Upper  House  are  both  higher  and  more  dangerous  than  those 
advanced  by  any  other  country  living  under  a  constitutional 
system. 

To-night  I  propose  to  consider  this  problem  a  little  more 
closely  in  so  far  as  it  affects  the  position  of  the  Cabinet. 

The  pivot  of  our  Cabinet  system  is   the  office  of  Prime 
Minister.     He  is  the  pivot  because    on    his  existence  is 
dependent  the  whole  principle  of  the  collective  responsi-   * 
bility  of  the  Cabinet  to  the  House  of  Commons.      Cabinet 
Government  as  you  know  it  was  only  evolved  by  a  long  and 
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painful  process  during  the  course  of  the  eighteenth,  century,, 
throughout  which  we  see  a  conflict  between  the  three 
different  bodies  of  Crown,  Lords  and  Commons  as  to  which 
of  them  shall  control  the  executive.  So  long  as  there  was 
no  Prime  Minister  to  choose  his  own  colleagues,  and  thereby 
secure  uniformity  of  policy,  the  Cabinet  was  simply  a  mob 
of  Privy  Councillors  who  often  intrigued  against  one 
another  and  played  into  the  hands  of  the  King  or  the  House 
of  Lords.  The  Lords,  indeed,  showed  themselves  none  too 
favourable  to  the  office  of  Prime  Minister,  for  they  could 
not  forget  their  ancient  prerogatives  as  Councillors  of  the 
Crown.  As  you  probably  know,  until  the  eighteenth 
century  the  Commons  themselves  looked  with  considerable 
suspicion  upon  the  presence  of  Ministers  of  the  Crown  in 
their  midst,  perhaps  because  they  had  a  troublesome  habit 
of  coming  to  the  House  for  money,  and  their  efforts  were 
devoted  to  excluding  them  from  their  deliberations  ;  they 
preferred  to  bring  home  responsibility  to  them  by  the  semi- 
judicial  instrument  of  impeachment  rather  than-  by  a  vote 
of  no  confidence,  which  in  those  days  would  have  had  no 
effect.  There  is  a  famous  clause  in  the  Act  of  Settlement 
which  represents  the  high- water  mark  of  this  exclusion  of 
Ministers  of  the  Crown  from  the  Commons. 

"That  no  person  who  has  an  office  or  place  of  profit  under  the 
King,  or  receives  a  pension  from  the  Crown,  shall  be  capable  of 
serving  as  a  member  of  the  House  of  Commons."  t 

That  clause  was  very  soon  repealed.  Had  it  remained  on 
the  Statute  Book  we  should  almost  certainly  have  had  a 
Cabinet  responsible  to  the  House  of  Lords  instead  of  the 
House  of  Commons,  for  only  members  of  the  Upper  House 
would  have  been  able  to  hold  the  seals  of  office  without 
fcifeiting  their  place  in  the  legislature. 

"Well,  it  was  repealed,  and  the  Ministers  of  the  Crown 
sat  in  the  Commons.  But  the  centre  of  their  responsibility 
was  always  shifting  between  King,  Lords  and  Commons 
until  the  personal  ascendency  of  Sir  Robert  Walpole. 
assisted,  I  am  afraid,  by  a  none  too  scrupulous  exercise  of 
patronage,  insensibly  gave  a  certain  primacy  to  one  of 
their  number.  I  think  the  members  of  the  Upper  House 
showed  an  almost  preternatural  acuteness  in  seeing  that 
this  emergence  of  the  office  of  a  Prime  Minister,  choosir.g 
his  own  colleagues  and  commanding  the  confidence  of  the 
House  of  Commons, was  bound,  in  the  long  run,  to  put  an 
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end  to  their  ancient  claims  to  act  as  an  advisory  council  of 
the  Crown,  a  claim  which,  as  you  probably  know,  is  still 
preserved  in  the  theoretical  right  of  every  peer  to  have 
audience  of  the  sovereign,  and  in  the  formulas  of  the  writ 
of  summons  requiring  him  to  "  treat  and  give  counsel."  1 
say  they  foresaw  the  trend  of  things,  for  in  the  Journals  of 
the  Lords,  for  the  year  1741  you  will  find  this  remarkable 
passage :  — 

"A  sole  or  even  a  first  Minister  is  an  office  unknown  to  the  law 
of  Britain,  inconsistent  with  the  Constitution  of  the  country  and 
destructive  of  liberty  in  any  Government  whatsoever." 

I  am  afraid  that  protest  was  no  more  disinterested  than 
the  claim  for  a  judicium  parium,  or  judgment  of  Peers,  in 
Magna  Carta,  in  which  seventeenth  century  lawyers  by  a 
stupendous  anachronism  fondly  hoped  they  saw  the  origin 
of  trial  by  jury. 

But  enough  of  history.  I  have  only  invoked  it  to  show 
that  at  one  time  there  was  a  distinct  trend  in  England  in  the 
direction  of  such  an  Upper  Chamber  as  the  Senate  of  the 
United  States  or  the  Bundesrath  of  Imperial  Germany — an 
Ipper  Chamber  which  either  controlled  the  executive  or 
was  identified  with  it.  It  was  a  House  of  Lords  of  this  kind 
that  Alexander  Hamilton,  the  father,  or  rather  the  god- 
father— for  he  stood  sponsor  for  a  constitution  which  was 
not  his  own — of  the  American  constitution,  had  in  mind,  an 
advisory  council  of  the  Crown,  as  the  Senate  was,  and  is,  an 
advisory  council  of  the  President.  With  the  growth  of  the 
office  of  the  Prime  Minister  there  grew  up  a  doctrine, 
hitherto  unknown,  that  a  Ministry  might  appeal  to  the 
country,  as  it  was  called,  in  the  face  of  an  adverse  legis- 
lature. 

I  cannot  trace  in  detail  the  history  of  the  steps  by  which   Prerogative 

he  responsibility  for  the  exercise  of  this  prerogative  of  ?!.     ,  ,. 
,.      ,    i  «>,    „  ,       0  .  .     Dissolution 

dissolution  passed  from  the   Sovereign   in  person  to  his   threatened! 

Minister.  You  will  find  some  interesting  indication  of  by  the  House 
the  transitional  stages  in  Queen  Victoria's  letters.  It  is 
enough  to  state  here  that  this  prerogative  has  been  on©  of 
the  most  powerful  agencies  in  the  development  of  Cabinet 
government.  When,  as  in  the  United  States  and,  in  prac- 
tice (though  not  in  law),  in  France  the  Lower  House  sits 
for  a  fixed  statutory  term,  which  cannot  be  diminished  by 
any  exercise  of  the  prerogative  by  the  executive,  the 
executive  is  necessarily  weak.  In  France  Ministries  come 
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and  go,  but  the  Chamber  of  Deputies  goes  on  to  the  end  of 
its  statutory  term.  This  weakens  the  Ministry,  and  it  can 
hardly  be  said  to  strengthen  the  Chamber,  which  may 
easily  become  both  "  stale "  and  irresponsible.  And  the 
Upper  House,  periodically  recruited  by  partial  election  at 
intervals  of  two  or  three  years,  can  challenge  its  representa- 
tiveness with  every  show  of  authority.  When,  on  the  other 
hand,  there  is  a  power  of  dissolution,  but  a  power  exercised 
by  an  executive  which  is  not  responsible  to  the  Lower 
House,  as  in  Prussia,  then  that  House  is  as  weak  as  was 
the  House  of  Commons  in  the  days  of  the  Tudors  and  the 
Stuarts.  In  such  cases  it  is  usually  the  Upper  House, 
enjoying  greater  security  of  tenure,  which  becomes  the  pre- 
dominant partner.  The  conclusion  to  which  I  am  leading 
you  is  this  :  Once  transfer  the  power  of  dissolution  from  our 
Cabinet  to  our  House  of  Lords,  as  in  effect  you  do  the 
moment  you  concede  to  the  Lords  the  right  to  reject  Money 
Bills,  and  you  have  destroyed  responsible  government  in  this 
country.  Our  House  of  Lords  will  become  an  autocracy  as 
powerful  as  the  German  Bundesrath.  With  that  warning  I 
leave  the  question. 

I  confine  myself  to  that  kind  of  settlement  which  might 
reasonably  be  expected  to  receive  the  assent  of  both  parties. 
So  many  large  questions  would  be  opened  up  by  the  assump- 
tion of  a  partisan  settlement  that  I  prefer  to  disregard  it  at 
the  present  ttime.  I  propose,  further,  to  simplify  the 
problem  by  the  exclusion  of  all  external  agencies  for 
deciding  disputes  between  the  two  Houses — the  exclusion, 
for  example,  of  the  referendum  to  decide  the  fate  of  either 
ordinary  legislation,  or  of  "  constitutional "  legislation,  in 
the  case  of  disagreement  between  the  two  Houses.  The 
difficulties  in  the  way  of  the  introduction  of  the  referendum 
into  this  country  appear  to  me  insuperable — to  apply  it  to 
any  Bill  the  House  of  Lords  might  choose  to  reject  seems 
to  me  incompatible  with  the  responsibility  of  the  Cabinet 
for  legislation  and  with  the  homogeneity  of  our  system.  1 
know  of  no  country  in  which  these  two  conditions  prevail 
which  has  applied  the  referendum  to  ordinary  legislation. 
In  the  States  of  America  which  have  adopted  it  the  execu- 
tive is,  as  a  rule,  independent  of  the  Legislature,  and  exer- 
T,  .  .  cises  no  control  over  legislation  beyond  the  ex  post  facto 
bility  of  the  veto ;  in  Switzerland,  the  executive,  although  elected 
referendum,  by  the  Legislature',  is  practically  a  mere  standing 
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committee  of  it,  and  does  not  change  with  changes 
in  the.  balance  of  parties.  In  the  case  of  "  constitu- 
tional" legislation,  the  referendum  is  indeed  not 
regarded  as  incompatible  with  Cabinet  Government  in 
Australia,  but  it  is  there  reserved  for  changes  in  the  text 
of  the  constitution.  Before  we  could  apply  the  referendum 
to  Bills  involving  changes  in  the  constitution,  we  should 
ifirst  have  to  reduce  a  large  part  of  our  constitution  to 
writing,  and,  furthermore,  we  should  have  to  establish  some 
extra-parliamentary  tribunal  to  decide  what  Bills  came 
within  such  definition. 

I  also  exclude  such  an  extra-parliamentary  agency  as  the 
Judicial  Committee  of  the  Privy  Council  to  decide  ques- 
tions of  ''  tacking  "  alien  matter  on  to  Finance  Bills  or  to 
decide  what  Bills  should  be  subjected  to  any  summary  pro- 
cedure that  may  be  devised  for  limiting  the  veto  of  the 
House  of  Lords.  There  are  great  objections  to  the  intro- 
duction of  such  an  arbiter,  and  the  practice  of  the  Privy 
Council  in  dealing  with  colonial  constitutions  has  never 
gone  these  lengths. 

It  remains  to  consider  what  internal  changes  in  the  con- 
stitution of  Parliament  would  meet  the  difficulties  that  have 
arisen.  I  think  it  must  be  admitted  at  the  outset  that  the 
Lords  have  certain  grievances — not  so  much  in  the  matter 
of  "tacking,"  as  in  the  matter  of  "  stretching  "—I  refer  to 
the  extent  to  which,  of  recent  years,  the  rules  that  the 
Lords  may  not  amend  a  money  clause  in  an  ordinary  Bill 
have  been  "  stretched."  Some  elasticity  of  privilege  has, 
however,  been  imperative,  because  the  attitude  of  the  Lords 
towards  Liberal  legislation  in  general  has  forced  the 
Liberal  Ministries  to  fall  back  upon  a  drastic  interpretation 
of  such  powers  as  they  possess.  It  is  an  old  saying,  and  a 
wise  one,  that  if  you  threaten  men's  undoubted  rights  you 
force  them  to  assert  doubtful  pretensions.  The  whole  sub- 
ject of  privilege  in  this  matter  is  in  a  most  unsatisfactory 
state — the  debates  on  the  Old  Age  Pension  Bill,  the 
Development  Bill,  and  the  Irish  Labourers  Bill,  exhibit  a 
tendency  to  "  stretch  "  the  privilege  of  the  Commons  to  an 
extent  which  might,  if  thev  were  an  impartial  body, 
deprive  the  Lords  of  legislative  powers  altogether,  and 
amendments  which  might  have  narrowed  the  dangerous 
degree  of  latitude  left  the  Treasury  to  legislate  depart- 
mentally  in  the  execution  of  the  first  of  those  measures, 
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have  been  disagreed  with,  in  the  Commons,  without  a 
satisfactory  substitute  being  found  for  them,  the  result 
being  in  one  case  to  imperil  the  statutory  audit  of  the 
Public  Accounts  Committee.  Speaking  generally,  I  think 
it  may  be  said  that  the  Lords  have  on  occasion  exercised  a 
salutary  criticism  of  the  arbitrary  action  of  departmental 
authorities,  and  this  power  it  is  certainly  desirable  to  pre- 
serve and  indeed  to  safeguard.  As  to  the  question  of 
*'  tacking,"  it  is,  I  think,  impossible  to  deal  with  it  by  a 
judicial  authority ;  there  is  no  precedent  for  the  exercise  of 
such  a  power  by  the  Supreme  Court  of  the  United  States — 
they  have  never  ventured  to  decide  that  the  imposition  of 
revenue  duties  under  Article  8.  of  the  Constitution  for  pro- 
tective purposes  was  unconstitutional,  though  there  is  little 
doubt  that  it  was  foreign  to  the  spirit  of  the  Constitution. 
On  the  other  hand,  the  High  Court  of  Australia  has 
declared  an  Excise  Act  ultra  vires  on  the  ground  that  it 
penalised  manufacturers  in  order  to  enforce  an  industrial 
.•policy,  but  here  the  Court  took  its  stand  on  the  ground  of 
a  written  constitution.  The  separation  of  valuation  from 
taxation  in  legislation  is  not  impossible,  but,  as  a  rejection 
of  a  Valuation  Bill  might  make  a  Finance  Bill  wholly 
inoperative,  any  power  given  to  the  Lords  over  such  a  Bill 
as  the  former  should  be  confined  to  the  "  suggestion "  of 
amendments  on  the  Australian  model.  But  it  is  doubtful 
if  a  Liberal  Government  would  concede  or  dare  concede  so 
much.  The  question  of  "  tacking "  might,  however,  be 
left  to  a  committee  constituted  like  the  Private  Bill  Com- 
mittees of  members  from  both  sides  of  the  House,  with  some 
pretensions  to  special  knowledge.  That  it  should  be  decided 
by  a  joint  committee  of  both  Houses,  as  Lord  Lansdowne 
suggests  in  the  new  reform  scheme  of  the  House  of  Lords, 
seems  to  me  to  involve  a  wholly  gratuitous  surrender  of  the 
whole  position  of  the  Commons  as  to  their  supremacy  over 
finance. 

The  question  of  providing  against  deadlocks  in  regard  to 
ordinary  legislation,  depends  for  its  solution  very  much  on 
whether  or  not  changes  are  made  in  the  composition  of  the 
House  of  Lords.  In  the  absence  of  such  changes,  a  joint 
sitting,  such  as  Lord  Bosebery  proposed  in  1888,  and  such 
as  Lord  Lansdowne  appears  to  suggest  in  his  recent  reform 
proposals,  is  inconceivable.  Such  joint  sittings  are  only 
possible  where  both  Houses  are  elective,  and  the  Upper 
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House  is  so  small  in  number  that  the  predominance  of  the 
Lower  is,  collectively  speaking,  assured.  The  solution  that 
would  afford  least  disturbance  to  the  existing  order  of  things 
would  be  a  revival  of  the  system  of  joint  conferences.  Here 
there  are  no  precedents  of  value  to  guide  us — the  joint  con- 
ference belongs  to  days  prior  to  the  development  of  Cabinet 
government  and  the  responsibility  of  the  Cabinet  for  legis- 
lation, and  it  flourished,  so  far  as  it  nourished  at  all,  in 
days  when  the  peers  controlled  a  considerable  number  of 
votes  in  the  Commons.  It  is  only  practicable  now  on  two 
assumptions :  (1)  that  the  representation  of  the  two  parties 
from  the  Lords  in  such  a  conference  be  almost  co-equal ;  (2) 
that  the  conclusions  of  such  a  conference  be  subsequently 
ratified  by  the  Commons  on  the  responsibility  of  the 
Minister  in  charge  of  the  Bill. 

As  to  the  first  of  these  assumptions,  it  involves  a  dele- 
gation of  power  by  the  Lords,  the  acceptance  of  which  may 
be  very  difficult  to  secure.  As  to  the  second,  the  Minister 
in  charge  will  be  in  very  much  the  same  position  as  he  is 
when  he  meets  the  House  on  the  report  stage  of  a  Bill  that 
has  been  dealt  with  by  a  Standing  Committee ;  and  the 
difficulty  will  be  to  find  a  compromise  between  the  respon- 
sibility of  the  Minister,  of  the  Conference,  and  of  the 
Commons. 

We  are  not  a  revolutionary  people,  and  we  never  shall  Settlement 
be.  Discussion  is  so  free,  political  interest  is  so  quick,  g-[11tlie  ^ eto 
that  if  a  policy  is  carried  too  far  in  one  Parliament  it 
almost  invariably  receives  a  check  in  the  next.  It  is  not 
the  House  of  Lords  that  has  imposed  checks  on  rash  legis- 
lation— even  so  stout  an  apologist  as  Professor  Dicey  does 
not  in  the  remote  and  translantic  atmosphere  of  the  Har- 
vard Law  School  find  in  the  Upper  House  the  secret  of 
what  he  calls  the  characteristic  "  slowness "  of  English 
legislation — it  is  the  people  itself.  The  danger  in  our 
fearful  race  against  time  to  arrest  the  evils  of  industrial 
civilisation  before  the  hungry  generations  tread  each  other 
down,  is  that  we  shall  legislate  not  too  much,  but  too  little. 

Looking  at  the  Veto  Bill  in  the  light  of  these  things,  I 
make  bold  to  propound  what  may  seem  some  startling  para- 
doxes. I  think  that  it  will  enormously  increase  the  legis- 
lative activity  of  the  House  of  Lords ;  that,  if  conscien- 
tiously worked,  it  will  give  it  a  prestige  of  a  more  practical 
and  a  less  superstitious  kind  that  it  has  ever  enjoyed  before. 
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lie-member  HIM  I  01100  a  Bill  lias  passed  the  Commons,  tlie 
initiative  in  all  further  criticism,  amendment  and  improve- 
ment of  it  will  be  transferred  to  the  Lords ;  the  Commons, 
by  the  terms  of  the  resolution,  are  precluded  from  sending 
up  again  anything  but  the  same  Bill,  whereas  the  Lords 
may  three  times  in  succession  send  down  to  the  Commons, 
so  long  as  they  keep  within  the  four  corners  of  the  title  and 
preamble,  a  measure  which  is  substantially  different.  That 
is  more  than  the  Commons  dare  do  with  any  Bill  at  any 
time;  indeed,  of  recent  years  the  vSpeaker's  rulings  have 
severely  restricted  the  scope  of  such  "  instructions "  to 
Committee  as  would  allow  the  House  to  alter  the  character 
of  a  measure  under  consideration.  But  the  Lords  will  be 
able  to  transform  a  Commons  Bill  completely,  and  it  will 
be  difficult  for  the  Minister  in  charge  in  the  Lower  House 
to  meet  this  exercise  of  a  statutory  right  by  moving  to  dis- 
agree with  the  amendments  en  bloc;  still  more  difficult 
will  it  be  for  him  to  apply  the  '  guillotine  "  to  the  con- 
sideration of  the  Bill  so  amended.  The  Lords  will  there- 
fore be  able  to  set  the  faithful  Commons  tasks  for  three 
successive  sessions ;  while  the  Commons,  bound  within  the 
formula  -of  "  the  same  Bill,"  will  be-  unable  to  travel  out- 
side the  text  of  the  original  proposal,  except  where  their 
Lordships  please.  More  than  that,  during  the  whole  of  the 
statutory  two  years,  the  House  of  Lords  will  be  the  centre 
and  focus  of  all  the  agitation  in  the  country  againsit  the 
particular  Bill,  the  Areopagus  to  which  every  interest 
affected  will  look  for  consideration  of  its  grievance. 

Two  years  and  three  sessions  is  no  mean  period  of  time. 
It  is  far  longer  than  any  of  the  statutory  periods  which 
have  to  elapse  in  such  cases  in  South  Australia,  Victoria, 
and  the  Australian  Commonwealth.  It  is  true  that  in 
those  cases  a  dissolution  intervenes,  but  a  dissolution  to 
which  both  Houses  may  be  subjected  either  simultaneously 
or  successively.  The  one  apparent  defect,  perhaps,  in 
comparison  with  them  is  the  absence  of  any  special  provi- 
sion for  profound  constitutional  changes;  but  under  the 
operation  of  the  third  resolution,  limiting  the  duration  of 
Parliaments,  it  does  not  seem  likely,  though  it  is  possible, 
that  such  changes  will  be  propounded,  except  by  a  Ministry 
which  is  still  fairly  "  fresh  "  from  election,  and  fairly  clear 
in  its  mind  as  to  what  that  election  means.  Moreover,  it 
would  appear  to  be  pretty  certain  that  a  Ministry  which 
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looked  to  getting  its  measures  fairly  considered  by  the 
House  of  Lords  will  hardly  venture  to  resort  to  the  restric- 
tion of  debate  on  the  first  passing  of  the  Bill  through  ithe 
House  of  Commons.  This  is  one  of  the  many  reactions  of 
the  resolution  on  the  procedure  of  the  Lower  House  which 
incline  me  to  think  that  it  is  impossible  to  stop  short  of  a 
drastic  reform  of  the  Upper  one.  The  case  is  like  the  old 
conflict  between  common  law  and  equity — when  King  or 
Parliament  set  out  to  limit  the  one,  it  insensibly  trans- 
formed the  other.  Then,  as  here,  men  were  trying,  in  the 
language  of  an  acute  jurist,  "  to  make  equity  the  intelli- 
gent companion,  instead  of  the  arbitrary  mistress,  of  the 
common  law,"  but  immediately  equity  was  denned  it  was 
strengthened,  and  the  common  law  exchanged  an  uncertain 
yoke  for  a  certain  one.  The  moral  is  obvious.  This  Yeto 
Bill  not  only  does  not  preclude — to  my  mind  it  presupposes 
— a  drastic  reform  of  the  Upper  House.  What  shape  that 
reform  should  take  is  outside  the  scope  of  these  lectures. 
My  own  opinion  inclines  to  the  view  that  an  Upper  Chamber 
directly  elected  by  large  constituencies— counties  and 
county  boroughs,  it  may  be — and  sufficiently  small  in 
numbers  to  admit  of  resolution,  in  case  of  "  deadlocks," 
into  one  assembly  consisting  of  the  two  Houses  without 
imperilling  in  such  an  assembly  the  predominance  of  the 
Lower  House,  provides  the  solution  that  is  most  easily 
compatible  with  the  preservation  of  the  Cabinet  system. 
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